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of Foster Families, 431 U.S. 816, 862-63 (1977) (Stewart, J., concurring in judgment)); Nicholson v.

Scoppetta, 2001 WL 951716 (E.D.N.Y. Aug. 16, 2001).  Procedurally, parents and children have a

constitutional right to due process of law before they are separated.  See, e.g., Tenenbaum v. Williams,

193 F.3d 581, 596 (2d Cir. 1999) (“[I]t is unconstitutional for state officials to effect a child's removal

on an "emergency" basis where there is reasonable time safely to obtain judicial authorization consistent

with the child's safety.”).  The evidence to date overwhelmingly demonstrates that the defendants have

violated these constitutional rights. 

Exigencies of the case require a preliminary injunction.  Children and parent-child relationships

are particularly vulnerable to delays in repairing custodial rifts; even relatively short separations may

hinder parent-child bonding, interfere with a child’s ability to relate well to others, and deprive the child

of the essential loving affection critical to emotional maturity.  A preliminary injunction is granted for the

purpose of ensuring that 1) battered mothers who are fit to retain custody of their children do not face

prosecution or removal of their children solely because the mothers are battered and 2) the child’s right

to live with such a mother is protected.  

For the purposes of this preliminary injunction, the court finds that 1) there is a clear and
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should do in connection with prior petitions that have resulted in injustice, see id. at ¶ 9; and sixth, what
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for Fiscal Year 2002 sufficient for the Federal Judicial Conference to raise compensation of attorneys

appointed pursuant to 18 U.S.C. section 3006-A from $75 per hour to $90 per hour); H. Rep. No.

107-139 (2001) (accompanying H.R. 2500, Pub. L. No. 107-77) (“The Committee is supportive of

the need to raise hourly rates [provided by the Criminal Justice Act] and provides funding to increase

the panel attorney rates to $90 per hour”); Report of the Proceedings of the Judicial Conference of the

United States, September 19, 2000 50 (recommending a compensation rate of $113 per hour in-court

and out-of-court for federal non-death penalty cases; death penalty cases have a still higher rate).

The preliminary injunction does not address compensation levels for necessary experts or

investigators.  Nor does it address the fees that are paid to the law guardians who represent subclass B

plaintiffs in Family Court proceedings.  Subclass B plaintiffs are usually represented by Legal Aid

Society attorneys.  There has been no evidence that their representation is inadequate.  

This preliminary injunction does not address the question of what fees are necessary to protect
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